




(ii) the NCAA’s rules are not the driving force behind consumer interest and demand for FBS 
football and Division I basketball, as interest and demand stem from other factors, 
including school loyalty and geography; 

(iii) the NCAA’s rules are not needed to achieve, and do not promote, competitive balance, 
according to academic studies, statements made by the NCAA, and numerous other 
NCAA rules demonstrating that the NCAA is generally unconcerned with achieving 
competitive balance; 

(iv) certain limited restrictions on student-athlete compensation may help to integrate student-
athletes into the academic community at their schools and may, in turn, improve their 
performance and the quality of educational services provided to student-athletes, but the 
rules that prohibit compensation for the use of student-athletes’ names, images, and 
likenesses do not generally lead to enhanced academic outcomes; and 

(v) because the ability to compensate student-athletes for a limited amount beyond current 
limits would not lead institutions to exit FBS football or Division I basketball, the NCAA’s 
rules do not increase the number of opportunities for student-athletes to participate in 
these sports and, as such, do not increase the number of games played. 

d. Plaintiffs’ Proposed Less Restrictive Alternatives 

Plaintiffs proposed three less restrictive alternatives to the NCAA’s rules, which they alleged would allow 
the NCAA to achieve its purposes of preserving the popularity of its product, promoting amateurism, and 
improving the quality of educational opportunities for student-athletes: 
 

(i) raise the grant-in-aid limit to allow schools to award stipends—derived from specified 
sources of licensing revenue—to student-athletes; 

(ii) allow schools to deposit a share of licensing revenue into a trust fund for student-athletes 
which could be paid after the student-athletes graduate or leave school for other reasons; 
or 

(iii) permit student-athletes to receive limited compensation for third-party endorsements 
approved by their schools.[7]  

The Court held that the first alternative would limit the anticompetitive effects of the NCAA’s rules 
provided that the stipends do not exceed the cost of attendance.  The Court reasoned that increasing the 
grant-in-aid cap to permit such stipends would not violate the NCAA’s own definition of amateurism[8] 
insofar as such a stipend would only cover educational expenses.  The Court also agreed with the second 



(i) prohibit schools from offering FBS football and Division I basketball recruits a limited 
share of revenues generated from the use of their names, images, and likenesses 



United States District Court for the Northern District of California.[15] Plaintiffs allege price-fixing and seek 
an injunction to prohibit the NCAA from enforcing its rules limiting the amount of financial aid student-
athletes may receive. 

Another group of plaintiffs, consisting of football student-athletes as well as men’s and women’s 
basketball student-athletes, also filed an antitrust suit in the Northern District of California against the 
NCAA and certain athletic conferences in March 2014.  Plaintiffs in this suit, Alston v. NCAA et al.,[16] 



c. Title IX Implications 

The O’Bannon decision, if upheld on appeal, will permit institutions to compensate FBS football and 
Division I basketball student-athletes up to the cost of attendance while in school and provide for 
payments to these student-athletes upon leaving school or when their eligibility expires. 

If institutions begin competing for recruits by offering these financial incentives to the maximum extent 
permitted under O’Bannon, the resulting expenditures could cause significant financial pressure on the 
budgets of athletic departments, many of which already struggle to maintain financial stability, especially 
in light of other institution-specific interests that compete for funding and the many legal obligations which 
impact athletic departments’ budgets.  In particular, athletic departments might consider reductions in 
budgets for other sports—particularly non-revenue generating sports—or the elimination of such sports.  
Both of these consequences could compromise institutions’ compliance with Title IX, particularly when 
coupled with the fact that the increased devotion of resources to fund the aforementioned financial 
incentives would run solely to men’s programs. [21] 

Commentators have also observed that sharing revenues with student-athletes as contemplated under 
O’Bannon might be independently problematic under Title IX if such compensation is treated in the same 
manner as scholarships or considered a type of financial aid, where substantially proportionate financial 
assistance is required.[22] If an institution were to pay O’Bannon-authorized compensation to more male 
student-athletes than female student-athletes, and such compensation is considered financial assistance 
for purposes of Title IX, this outcome would impact proportionality and potentially expose the institution to 
a Title IX claim.  In addition, even if the shared revenues were not considered part of financial aid, it 
would mean that male student-athletes would be eligible to receive a benefit not available to female 
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