


What Do You Want Us To Cover?



Perspective

Report of Sex 
Discrimination 

(Actual Knowledge) 

Support & 
Resources 
(ongoing)

Formal Complaint
(SH+EP+U.S.)

Decision Points: 
Formal Investigation 
Informal Resolution

Adjudication/Hearing Appeals



Title IX Regs “Jurisdiction” 
Institutional obligations to investigate when: 
 “Formal complaint” (FC) 

 “signed” by complainant or Title IX Coordinator 
 “a complainant must be participating in or attempting to participate in 

the education program or activity” “



Rewind: Title IX Coord. Responsibilities 
Upon Receipt of Report (not FC)  

Coordinate 
provision of 
Support and 
Resources

• "promptly contact the complainant 
to discuss the availability of 
supportive measures" 

• "inform the complainant of the 
availability of supportive measures 
with or without the filing of a formal 
complaint" 

• "consider the complainant's wishes 
with respect to supportive 
measures"

Provide 
Notice of 

Rights and 
Options 

• “explain to the complainant the 
process for filing a formal 
complaint”

• provide information regarding 
"going to a hospital for treatment 
and preservation of evidence" 

• assist with reporting a crime to law 
enforcement, where requested

Assess risk of 
direct safety 

threat to 
individual or 
community  

• If "cause to believe that the safety 
of any person is in danger as a 
result of the incident," must 
"immediately report" to President 
[TEC § 51.253(b)]

• If safety is a concern, opening a 
formal complaint and initiating 
emergency measures pursuant to 
an individualized safety and risk 
analysis [34 CFR § 106.44(c)]  

Title IX 
Coordinator



Rewind: Title IX Coordinator Responsibilities 
Upon Receipt of “Formal Complaint” 

Evaluate whether the 
Complaint falls within 
Title IX “jurisdiction” 

If YES

Proceed to Notice 
Requirements 

Offer Support / 
Resources to Resp. 

If NO

Dismiss “Formal 
Complaint” 

Continue to Provide 
Support / Resources 

to Compl. 

Refer to appropriate 
office for investigation 



Appeal of FC Dismissal
“A recipient must offer both parties an appeal . . . from a 
recipient’s dismissal of a formal complaint or any allegations
therein, on the following bases: 
(A) Procedural irregularity that affected the outcome of the matter; 
(B) New evidence that was not reasonably available at the time the 
determination  regarding responsibility or dismissal was made, that 
could affect the outcome of the matter; and  
(C) The Title IX Coordinator, investigator(s), or decision-maker(s) 
had a conflict of interest or bias for or against complainants or 
respondents generally or the individual complainant or respondent 
that affected the outcome of the matter.” 



Special Intake Considerations for Crimes
• Notice of rights and assistance 

with obtaining medical assistance 
and preservation of evidence 

• VAWA statement of rights and 
options

•







Regs Rule 1 of Investigations
• What does “burden of 

proof” refer to here?
• Example of what not to 

do: “Get your friends 
and witnesses to write 
statements and send 
them to me”

• What is still 
permissible?

“When investigating a formal 
complaint and throughout the 
grievance process, a recipient 
must . . . Ensure that the burden 
of proof and the burden of 
gathering evidence sufficient to 
reach a determination regarding 
responsibility rest on the recipient 
and not on the parties.”



Regs Rule 1 Practical
• Checklist for common sources of evidence
• Identify relevant information and witnesses 

in an investigation plan – to the extent it is 
within our control, get it

• Ask for it in interviews & in writing
• Meticulously document efforts to obtain 

(especially when you fail)





Regs Rule 1A of Investigations
“Provided that the recipient cannot access, consider, disclose, or otherwise use a party’s 
records that are made or maintained by a physician, psychiatrist, psychologist, or other 
recognized professional or paraprofessional acting in the professional’s or 
paraprofessional’s capacity, or assisting in that capacity, and which are made and maintained 





Regs Rule 3 of Investigations
“Not restrict the ability of either 
party to discuss the allegations 
under investigation or to gather 
and present relevant evidence”

•



Regs Rule 4 of Investigations
“Provide the parties with the same 
opportunities to have others present during 
any grievance proceeding, including the 
opportunity to be accompanied to any related 
meeting or proceeding by the advisor of their 
choice, who may be, but is not required to be, 
an attorney, and not limit the choice or 
presence of advisor for either the 
complainant sg[(f)3.4 (or)27 -1.



Regs Rule 5 of Investigations
• Practical 1:  How do 

we demonstrate we 
complied with this?

• Practical 2: What is 
“sufficient time”?

“Provide, to a party whose 
participation is invited or 
expected, written notice of the 
date, time, location, 
participants, and purpose of 
all hearings, investigative 





Regs Rule 6(b) of Investigations
“Prior to completion of the investigative 
report, the recipient must send to each party 
and the party’s advisor, if any, the evidence 
subject to inspection and review in an 
electronic format or a hard copy, and the 
parties must have at least 10 days to submit 
a written response, which the investigator will 
consider prior to completion of the 
investigative report. The recipient must 
make all such evidence subject to the 
parties’ inspection and review available at 
any hearing to give each party equal 
opportunity to refer to such evidence 
during the hearing, including for purposes 
of cross-examination.”



Memorializing Witness Statements
 Option: Recording

• Ensures accuracy, allows you to concentrate on conversation, 
logistically simpler, allows for meaningful feedback 

• Transcript must be provided to all parties
 Option: Written Statement

A. Convey all information relayed in narrative form 
B. Use quotes when appropriate (significant statements, 

jargon)
C. Allow parties opportunity to review for accuracy but not 

make substantive revisions without notations
D. Consider “multiple witnesses” to statement



Regs Rule 7 of Investigations
• “Create an investigative report that fairly 



1.



Rewind: Dismissal
• If no SH + EP + US then “must dismiss the 

formal complaint with regard to that conduct for 
purposes of sexual harassment under title IX ….”

• “The recipient may dismiss the formal complaint 
or any allegations therein, if at any  time during 
the investigation or hearing: a complainant 
notifies the Title IX Coordinator in writing that the 
complainant would like to withdraw the formal 
complaint or any allegations therein; the 
respondent is no longer enrolled or employed by 
the recipient; or specific circumstances 
prevent the recipient from gathering evidence 
sufficient to reach a determination as to the 
formal complaint or allegations therein



Hypothetical
• Professor A is accused of sex assault by a 

student. The student points out that 
Professor B witnessed the assault.

• You ask Professor B to sit for an interview.  
Professor B refuses.

• What options do you have under IX?



Retaliation
“No recipient or other person may intimidate, 
threaten, coerce, or discriminate against any 
individual for the purpose of interfering with any right 
or privilege secured by title IX or this part, or 
because the individual has made a report or 
complaint, testified, assisted, or participated or 
refused to participate in any manner in an 
investigation, proceeding, or hearing under this 
part.” 



Practical Questions
• Who should conduct the 

investigation?
• How/when should we communicate to 

parties about information sharing 
requirements?

• What are practical steps we can take 
to ensure investigation is prompt?

• Is it worth re-thinking role of advisers?
• Recordkeeping Requirements (“Each 

sexual harassment investigation . . . .” 
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