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l. INTRODUCTION

1. This brief is regpegtfully gubmitted in connection with tweatv-ane comnlaints, ragisigred
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by the Secretariat of the Court concerning the violation of constitutional rights and
freedoms by part 1 (20 complaints) and part 2 (1 complaint) of Article 20.3.3 of the
Russian Federation Code of Administrative Offences.?

2. The brief is signed bv twentv-eight nrofessors nf lawawhn hy traiqmg ggw'amnm ara
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tompetent to provide the history and analysis contained in it. Their names and academic
affiliation (for purposes of identification only) are provided in Appendix I.

3. The brief provides a concise legal history of relevant experience in the United States
protecting freedom of speech and thought, especially during times of war, national

emergency, or other perceived threats to state security. It responds to erroneous and
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human rights by prosecuting dissenters. Quite to the contrary, the U.S. Constitution
protects speech and expressive conduct that challenges government policies and
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Il. SUMMARY OF ARGUMENT
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shall be guaranteed freedom of thought and speech.”3 Given that this right is among
those that “comprise the basis of the legal status of an individual” in the Russian
. Faderytjonmarg 0w he woredodau( tholrdord crambl 2 Qals 1 roortirutinnn)
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prescribe what shall be orthodox in politics, nationalism, religion, or other matters of
opinion or force citizens to confess by word or act their faith therein.”®

Maintaining that standard has not always been an easy task. During some periods of
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required. The leading scholar of free speech in the United States summarizes this history:

In each of these episodes, the nation faced extraordinary pressures — and
temptations — to suppress dissent. In some of these eras, national leaders
cynically exploited public fears for partisan political gain; in some, they
fomented public hysteria in an effort to unite the nation in common cause;

and in others they S|mply caved in to publlc demands for the repression
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unique challenge, in each the United States went too far in sacrificing civil
liberties — particularly the freedom of speech.1®
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The Amendment has a ‘central meaning’ — a core of protection of speech
without which democracy cannot function, without which, in Madison’s
phrase, ‘the censorial power’ would be in the Government over the people
and not ‘in the people over the Government.” This is not the whole
meaning of the Amendment. There are other freedoms protected by it.
But at the center there is no doubt what speech is being protected and no
doubt why it is being protected.!s

15. This understanding of the Sedition Act rerpajns firmlin place today Ag dnes the ratinnals
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the opinions of the people in any state that would call itself a democracy. Although an
initial misstep by a young democracy, the Act in the end taught the importance of
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B. Wartime Experiences and Cold War Crises Ultimately Strengthened Freedom of Speech

16. Shortly after the United States entered World War |, the U.S. Congress passed the
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to ask “whether the words used are used in such circumstances and are of such a nature
as to create a clear and present danger that they will bring about the substantive evils
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a leading politician, Eugene V. Debs, under the same law.??



doctrine protecting freedom of speech, especially during times of crisis, was far from
complete.
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Justices Holmes and Brandeis, grew ever stricter and more protective of speech in the
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The Smith Act was so narrowly construed as to make further such

free speech.
the Court overturned the

prosecutions under it impossible. In
convictions of Communist Party USA members for conduct remarkably similar to the

Dennis defendants. The Court noted that in interpreting the Smith Act “we should not
assume that Congress chose to disregard a constitutional danger zone so clearly marked”
in the Court’s prior cases.3! The Court overwhelmingly held that a much more immediate
call for action, rather than mere advocacy of belief or opinion was required for a

PRI b



27. The United States now has long experience protecting the right of people there to protest
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mention the right to express all manner of oplnlon about domestic pohtlcs and policies).
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Permitting the government to decree this speech to be a criminal offense,
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Justice Kennedy wrote in striking down the Stolen Valor Act:
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rational; to the uninformed, the enlightened; to the straightout lie, the
simple truth. .. Freedom of speech and thought flows not from the

. oS omgoof Pyt s A mck o @l g gt 2l e e

‘l‘a '
t i







Helen Hershkoff, Herbert M. and Svetlana Wachtell Professor of Constitutional Law and Civil Liberties,

New York University School of Law

Jeffrey Kahn, University Distinguished Professor of Law, Southern Methodist University Dedman School

of Law

Thomas Leatherbury, Director of the First Amendment Clinic and Adjunct Clinical Professor of Law,

Southern Methodist University Dedman School of Law

Lawrence Lessig, Roy L. Furman Professor of Law and Leadership, Harvard Law School
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Professor of Law and Political Science, Thomas R. Kline School of Law, Duguesne University)

M. Isabel Medina, Ferris Distinguished Professor of Law, Loyola University New Orleans College of Law
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